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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No .. 3083 
J. W. "WHITLOW, Plaintiff in Error, 
verstls 
COMMONWEALTH OF VIRGINIA., Defendant ~n Error. 
PETITION FOR WRIT OF ERROR. 
To the Honorab.le Judges of the 811,preme Court of Appeals . 
of Virgin,ia: 
Your petitioner, J. W. v\7hitlow, respectfully represents 
that by an order entered in the Circuit Court of Brunswick 
County on the 27th day of June, 1945, he was convicted of 
felony upon an indictment charging larceny of certain farm 
implements and other personal property. 
Your petitioner is advised and represents to the Court that 
the judgment of conviction, as set forth in the said order, is 
erroneous, and that your petitioner is aggrieved thereby in 
the following particulars : 
That the said judgment of conviction is contrary to the law 
and the evidence, and that the said judgment is without evi-· 
dence to support it. Your petitioner, therefore, prays that an 
appeal may be awarded him, and that the said judgment of 
conviction may be reversed and a final judgment of not guilty 
· . may be entered upon the evidence. · 
2• • At the trial of the case J. W. Whitlow was charged 
with the embezzlement of certain farm implements, crops 
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and other personal property. J. W. Whitlow admitted mov-
ing the property mentioned in the indictment from the farm 
of C. H. Perkinson, his former landlord; but contended at all 
times that the property was his own, and that he had a law-
ful right to move it, and that the removal of the said prop-
erty was without any fraudulent or criminal intent and was 
done under a bona fide claim of right. The case was heard. 
without a jury, and all questions of law and fact were s1ih· 
mitted to the Judge. The defendant was adjudged guilty,, to 
whic~ judgment he excepted on the ground that the judgment. 
was c·ontrary to the law and the evidence, and without evi-
dence to support it, and moved the Court to enter final juclg-
ment of acquittal, which motion was overruled and the de-
fendant excepted. Thereafter a certificate of. the evidence 
adduced was signed by the Trial ,Judge and filed as a part 
of the record. A transcript of the record is attached to this 
petition and made a part hereof. The sole question before 
the Court on this appeal is whether or not the evidence sup-
ports the judgment of conviction. · 
STATEMENT OF FACTS. 
The indictment charged the defendant with larceny of the 
following property: 
700 yards of plant bed canvas 
2 tons of hay 
10 barrels of corn 
1 2-borse rake · .. ,; 
1 disk harrow 
1 spring tooth harrow 
3 tobacco planters 
a• * As will appear hereinafter, the record is conclusive 
that the defendant was not guilty of the larceny of 
700 yards of plant bed canvas 
2 tons of hav · 
10 barrels of corn 
3 tobacco planters. 
Defendant contends that the evidence does not support a 
conviction as to the 2-horse rake, disk harrow, and spring 
tooth harrow, although the Judge of the lower court entered 
his judgment upon the basis of the removal bv the defendant 
of these three pieces of machi:~iery. The facts in regard to 
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.these three pieces of machinery will bo first stated fallowed 
.by a brief statement of facts. proved in regard to the remain-
ing property mentioned in the indictment. 
The record shows that there are two basic' arrangements 
upon which the share-crop tenant c1.1.stomarily operates, de-
pending upon whether the tenant or the landlord furnishes 
the team and implements. 
First: Where the tenant agrees to furnish his work and 
all team and necessary implements, the landlord furnishing 
only the land, the crop ia customarily divided thre.e-f ourths 
to the tenant and one.fourth to the landlord. 
Second: Where the tenant agrees to furnish his work and 
the landlord furnishes both the land and all team and the 
necessary implements, the crop is divided one-half to the 
tenant and one~half to the landlord. 
In each of these above customary tenancy arrangem~nts 
the cost of fertilizer is borue by the parties in proportion to 
their respective interests in the crop. . 
In December of the year 1939 J. W. ·wbitlow arranged .. to 
work one of the farms of C. H. Perkinson loc,mted in 
.4• Brunswick County as *a tenant for the year 1940 .. The 
. original arrangement between the parties was that Whit .. 
low should furnish all team and n~cesaary implements, and 
tpe crop was to be divided three~f ourtbs to Whitlow and one .. 
fourth·to Perkinson. Wbitlow owed a balance on two mules 
and a wagon which he brought to the farm, and they were a 
part of the implemente which be was to furnish as a threep 
fourths tenant. His ci•editor~ threatened to repo~sess this 
property,, thereby making Whitlow unable to continue to farm 
as a three-fourths man. As a result of this Mr. Perkinson 
acquired the two mules from H. E. Valentine, Sheriff of 
Brunswick County, by trading Valentine one mule for the 
pair (these mules cost "'\Vl1itlow at ]east $540.00 and he owed 
Valentine a balance of $356.00, which sum included the bal-
ance due on one mule which had died, making a total paid on 
the mules by Whitlow of at least $184.00}. Both parties .. 
ag·reed that these mules then became the propert.y of Mr. 
Perkinson, although it is clear from the r~cord that Perkin-
son got the benefit of an excellent bargain because of the pay-
. ment which Whitlow had made on the m1.1lest Thereafter 
M:r. Perkinson sent a wag·ou to the farm, and told Whitlow 
that he had bought tl1e two mules from Valentine. Mr. Per .. 
kinson had the three pieces of · farm machinery in question 
upon the farm at this time, and the parties. are in agreement 
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that this machinery was turned over to Whitlow by Mr. Per-
kinson at the time that the mules and 'the wagon were sup-
plied by Mr. Perkinson. The dispute between the parties is 
as to the nature of the delivery of these three pieces of ma-
chinery, that is, Perkinson interpreted the delivery of this 
machinery as being a delivery to Whitlow for his use only. 
Whitlow·contends that the machinery was given to him 
5* by Mr. Perkinson to *compensate for the use of his own 
machinery. In any event, at some time during the course 
of the negotiations in regard to the mules and wagon, the 
orig·inal agreement between the parties under which tl1ey were 
. to farm was changed. 1\fr. Perkinson testified that this new 
agreement was that he, Perkinson, was to furnish all team 
and farm implements and tools, and that they would farm 
on a one-half share basis, thus making_ tl1e customary tenancy 
under class 2, as l1ereinabove set forth. The record shows, 
however, that Perkinson did not in fact furnish all imple-
ments, as is shown by his own testimony, in which he states 
that be was under the impression that he bad purchased all 
of Whitlow's implements and paid for them, but that he could 
not establish this fact from his record, and that he did not 
claim any of the farm machinery used on the farm exr.ept 
the two mules, the wagon, and the two-horse rake, disk bar.;. 
row and spring t_ooth harrow which are in dispute. Mr. Duke, 
a witn'ess for the Commonwealth, testified that Whitlow had 
farmed his place before going to Perkinson 's~ and that he 
had a number of pieces of farm machinery. So that under 
the evidence in this case there is no contradiction in the rec-
ord of Whitlow's statement that he owned and used, while 
farming as. a tenant on Mr. Perkinson's farm, the following 
farm macbmery: 
5 Cultivators 1 double plow 
1 double shovel 3 single plows 
1 corn planter a number of hoes, rakes 
briar blades, and all 
necessary harness. 
So that while Mr. Perkinson testified that it was his agree-
ment to furnish all t.he farm implements, it is in effect ad-
mitted, and the record clearly shows that this .was not in fact 
done, and that Whitlow himself furnished bis own farm 
6• implements to a considerable *extent, hut none-the-less· 
received only one-half of the crop. This is of importance 
in view of the conflict between the parties as to the owner• 
ship of the three implements in question. Perkh:ison 's testi-
mony in regard to these three pieces of machinery is that 
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they were turned over to him (W.hitlow) along with the two 
mules and wagon for.his 11,se only. . 
Whitlow testified after he received the mules and wagon 
and these implements had been supplied to' him by Mr. Per-
kinson, he agreed to furnish the remainder -of the necessary 
machinery and to farm as -a one-half share man; that Mr. 
Perkinson. at this time turned over to Mm these three pieces 
of machinery which were there on the farm as his own prop-
erty; that these .three pieces of machinery were given to. him 
by Mr. Perkinson under the above circumstances to compen-
sate him, Whitlow:, for the use of his own machinery during 
the year 1940. · 
The record shows that it was Perkinson's duty to keep up 
all of the machinery and to replace any equipment or ma-
chinery. that was worn out, lost or destroyed. This he did 
throughout the five- year period. The record further shows 
that for the ensuing five years Whitlow continued to farm on 
as one-half share man, and kept this machinery and used it on 
this farm just as he .did his. own machinery, and that nothing 
was said or done by Mr. Perkinson to indicate that be claimed 
any of this machinery as his own. Whitlow further testified 
that on several occasions Mr. Perkinson made him an offer to 
purchase bis machinery, and in the.se negotiations he always 
understood that these three farm implements were included 
as a pai·t of his own implements which Mr. Perkinsonwas 
7* undertaking to pure.base. *There is no denial of this in 
this record. · 
The parties continued from the year 1939 or ea1·Iy 1940 to 
farm together as landlord and tenant until sometime prior 
to the week of December 21, 1944, when J\1[r. Perkinson gave 
Whitlow orders to move by January 1, 1945. Whitlow pro-
cured the services of Mr~ R. T. Webb, who operates a public 
transfer by truck, to move his property to the farm of Mr. 
Frank Gee, in Lunenburg- County. Mr. Webb testified on 
behalf of the Commonwealth, and stated that lie recalled mov.:· 
ing the following property: 
Some plant bed canvas 
2 tons of hav 
10 barrels of" corn 
1 2-borse rake 
1 disk harrow 
1 spring tooth harrow. 
He testified that he di.cl not r.ecall moving any tobacco 
planters. According to Webb the farm implements and corn 
were moved on Tuesday, the 19th of December, the hay on 
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Thqrsday, the 21st of December, and the household furniture 
on Friday, ,the 22nd of December. All of this property was 
moved after 8 o'clock in the morning., over the public highway, 
and Mr. Webb testified that he saw no effort to conceal or 
secrete anything. Mr. Perkinson knew that ,Vhitlow was leav-
ing· and testified that he went to this farm four times while 
Whitlow was moving, but did not see Whitlow, although he 
did see Mrs. Whitlow. On one of these occasions be noticed 
that .the hay had been moved. He left word :with Mrs. Whit-
low that be wanted to see Mr. Whitlow, but, according to bis 
own testimony, did not mention the hay nor any other specific 
property, although everything mentioned in the indict-
8* ment had been moved before the hay was moved. •Per-
kinson testified that be went to this farm on Sunday fol-
lowing Frjday, the 22nd of December, when Whitlow had.· 
made his last load, and that he knew at that time that this 
property had been taken from the farm by Whitlow. He did 
not, however, call Mr. Whitlow's attention to the fact that he 
claimed any of this pi:operty until February 24, 1945. He 
then wrote Mr. V{hitlow the following letter: 
'"'Mr. J. W. Whitlow, 
''Kenbridge, Virginia. 
'' Dear William: 
"Smoky Ordinary~ Va. 
"February 24th, 1945. 
. '' Contrary to the advice of the Commonwealth A.ttoriley 
of this County. I am writing to request that you bring or 
send here to my place at Smoky Ordinary, Va., tl1e farming 
implements and other personal property you moved away 
from my 'Concinnati Short' farm on which vou lived last 
year belonging to me. · . · 
Now this must be done not later than Thursday afternoon 
five o'clock on March 1st, 1945. · 
i wish to state for your information, I have a list of most 
of same and which vou know about as well as I. · 
I wrote you about this last 1\fon.day the 19th addressing the 
letter to Dundas, Va., RFD and have learned since that your 
correct address is Kenbridge im1tead of Dundas, Va. 
CHP/J" 
Yours very truly 
(Signed) C. H. PERKINSON 
C. H. PERICTNSON. 
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Whitlow's reply to this letter is filed as an exhibit, and it 
is submitted is an important piece of evidence showing the 
complete good faith of Whitlow in regard to this property. A · 
criminal warrant had been issued ,vhen Perkinson 
8-a* wrote the foregoing letter, *but was not tried until the 
27th day of March, 1945. The warrant is filed as an 
exhibit. 
STATEMENT OF FACTS AS TO PROPERTY OTHER 
THAN },.ARM: IMPLEMENTS. 
Your petitioner makes the following statement of facts, 
which facts, it is submitted, show conclusively that the de-
fendant was guilty of no wrong doing in relation to any of 
this property. The facts are so conclusive that a statement 
thereof is all that is deemed necessary for the purposes of 
this petition. 
Plant Berl Canvas. 
Perkinson testified that he paid a bill of $45.50 for 700 
yards of pll:\nt bed canvas for Whitlow, and that he did not 
find this on the farm after Whitlow left. Whitlow admitted 
that he bought 700 yards of canvas, and that he took it with 
him when he left. · ·He further testified that he brought 950 
yards o{ his own canvas to Mr. Perkinson's farm in 1939, and 
used it during 1940, 1941, 1942 and 1943 crops. That this 
canvas wore out and was replaced with the canvas for which 
Mr. Perkinson paid. That under his agreement with Mr. 
Perkinson it was Mr. Perkinson 's obligation to replace every-
thing that was used up or worn out. There is no denial of 
this by anyone. · 
,2 Ton,c; Soy Bean Hay. 
Perkinson testified that there were 102 bails of hav on the 
farm a few days before Whitlow left, and that after \Vhitlow 
left, there was no hay on the farm. 
8-b* *Whitlow testified that he had raised 7 acres of hay 
in addition to this soy bean hay, and that this 7 acres 
was harvested about June 1, 1~44; that he had fed all of it, 
including his one-half to Mr. Perkinson 's team. That he 
bailed the soy bean hay at l1is own expense, and took it with 
him., because he considered it equal in value to his one-half 
of the 7 acres he had fed to Mr. Perkinson 's team, there being 
3 head on the_ farm in 1944. :Mr. Frank Gee testified that the 
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hay brought to his farm was worth about $40.00 a ton, mak-
ing a total value of $80.00. Whitlow testified that the 7 acres 
of hay fed Perkinson 's team was worth from $150.00 to 
$200.00. Mr. Gee testified that this 7 acres of hay should 
hav:e been worth $250.00. 
There was no denial of these facts by any witness. 
1 o B a,rrels of Corn. 
Perkinson testified that in his opinion about 50 or 60 .bar-
rels of corn were raised on this place. That when he went 
there after Whitlow left, there was only a small amount of 
corn there, and be thought he was entitled to at least 10 
barrels in addition to that which was left. 
Mr. R. T. Webb, a Commonwealth's witness, testified that 
if there was any difference .between the amount of corn he 
took awav for Whitlow and the amount left for Mr. Perkin-
son, it was so slight he could not tell it. He testified that he 
took about 10 barrels of corn away for Mr. Whitlow. 
E. B. Moffatt and John Maitland, both Commonwealth's 
witnesses, testified that there were 10 or 12 barrels of corn 
left at the farm. . 
8-c* *Whitlow testified that he planted about lO acres of 
corn and beans together in altern_ate rows. That he 
·harvested corn through the fall as he needed it to feed the 
team. That in December before he left he g·athered .th~ rest 
of the ~oru in a wagon and-put l load on Mr. Perkinson's 
side for each load on his own. That he· took away from the. 
farm 10 barrels of corn and left Mr. Perkinson about 10 bar-
rels. Whitlow's statement is corroborated by the Common-
w~alth witnesses and there is no denial thereof in the record. 
3 Tobacco Plai1,ters. 
The Commonwealth's witness, "\Vehb, tcst_ified that he did 
not remember moving any tobacco planters. The defendant 
denied moving any tobacco planters. The Commonwealth of-
fered no other evidence on this subject. 
9* $STATEMENT OF ASSIGN~.fENT OF ERROR. 
The sole assignment of error is that the judgment of guilty 
is not supported by the evidence. 
The offense for which the defendant was prosecuted in this 
indictment, and of which he stands convicted is set forth in 
Section 4451 of Micl1ie 's Code of Virg'inia of 1942 : 
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"If any persQn wrongfully and "fraudulently use, dispose 
of~ conceal, or embezzle .any mon~y, bill, note, check, o-rder, 
draft, b9nd, receipt, bill of lading, or any other personal 
property, tangible or intangible, which he shall have received 
for another, or for his employer, principal, or bailor, or by 
virtue of his office, trust, or employment, or which shall have 
been entrusted or delivered to bun by another, or by any 
court, corporat~on, or !iompany, he shall be deemed guilty of 
larceny thereof, and may be indicted as for simple larceny, 
but proof of embezzlement under ·this section shall be _suf-
ficient to sustain the charge. • * * '' 
The defendant contends that the evidence adduced in the 
trial of this case· failed completely to establish the two most 
essential elements of the crime defined in the foregoing stat-
ute : ( 1) that the property '' shall have been received for 
another * * • or * * * shall l1ave been entrusted or delivered to 
him by another.'' This provision of the statute requires the 
Commonwealth to establish as the most essential element of 
the corpus delicti that the property was held upon a trust for 
. another. (2) that the statute requires that there be a "wrong-
ful and f rau.dulent use, disposition, concealment or embezzle-
ment." . 
The defendant admits the removal of the property, but 
says that the evidence shows that the property was removed 
by him in good faith, under a bona fide claim of right, and 
without a~y -~riminal inte~tion, and that there is not ·one 
10* .single, solitary fact or $mrcumstances surrounding the 
defendant's relationship to this property,from which-an 
inference of fraudulent or wrongful intention could be drawn. 
For convenience the evidence will be discussed, in relation 
to these two elements of the crime chargecl, separately. How-
ever, the two elements of the crime .are so closely interwoven 
that the discussion and argument under each applies with 
equal force to the other. In short, unless the trust element 
of the possession of the property is shown. to exist, then there 
could necessarily be no intention· of wrong or fraud. 
ASSIGNMENT OF ERROR, PART I. 
Does the evidence est.a blish a deliverv of these three farm 
implements to the defendant for his use ·only? . 
Whitlow went to Perkinson 's farm originally as a three-
fourths man, that is, Whitlow ag·reed to furnish all of the 
necessary team, farm implements, tools, &c., and Perkinson 
was to furnish only the land, and the crop was to be divided · 
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three-fourths to'Whitlow and one-fourth to Perkinson. When 
Whitlow's creditors threat~ned to repossess his mules and his 
wagon, he was in a position where he could not furnish all of 
the farm implements, and the original agreement was changed. 
At this time Perkinson· acquir~d the mules of Whitlow's un-
der circumstances which -cle~rly indicate that Perkinson got 
the advantage of the payments which "Whitlow had made on 
the mules to the extent of at least $184.00. In .addition to this 
the record clearly shows that Whitlow furnished a consider-
able part of the farm machinery. If the agreement between 
the parties at this time was what Mr. Perkinson testified 
11 • that it was., then *clearly Perkinson did not live up to 
his part of the ba~g·ain, as Wbitlow, in fact, furnished a 
· considerable part of the machinery for which he would re-
. main uncompensated. It is well to bear in mind that the par-
ties- undertook to testify in regard to the details of their 
agreement after five years had elapsed~ All of these things oc-
curred in 1939, and it was not until 1945 that the questions in-
volved in this criminal prosecution arose. Certainly these 
two parties were not at that time anticipating any trouble. 
The fact as disclosed by Mr. Perkinson's own testimony is . 
that he had been under the impression that he bad bought all . 
of "Whitlow's implements and paid for them. However, he 
was unable. to establish this fact, and admitted at the trial 
that he did not claim any of the implements used by Mr. Whit-
low exce.pt the three mentioned in the indictment. If Mr. 
Perkinson could not remember definitely so important and 
ess~nlial a part of his arrangement with ,Vbitlow, how could 
he be expected to remember accuratelv wl1ether or not this 
machinery was turned over to Whitlow"' for his use only (that 
is, under a trust relationship), or whether he actually de-
livered the outrig·bt ownership as well as the possession of 
the property to Whitlow, in order to .compensate him for 
the use of bis own implements, as well as for whatever bene-
. flt Perkinson~gained in connection with the acquisition of the 
team of mules 7 Bu.t in may be said these are questions in re-
gard to the credibility of witnesses, and the Court, by Its 
judgment of conviction., resolved those questions against the 
defendant. That this may be true is not denied.· However, 
the force of the ·equities of the situation certainly should be 
taken into consideration in judg-ing the good faith of 
12,, this defendant, and in i!tdetermining the mater of proof 
as it bears upon the defendant . 
. Let us accept everything that was testified to by the com-
plaining· witness, C.H. Perkinson, and see whether or not his 
testimony establishes a trust relati.onship from the point of 
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view of this defendant: The question here before the Court 
was not what Mr. Perkinson considered to be the arrange-
ment in reg·ard to these three pieces of machinery. vVe may 
accept Mr. Perkinson 's statement that he delivered this ma-
c];iinery to Whitlow for his use only. This, l10w:ever, is not 
.sufficient. The language. used in the statute says that the 
property must be received for another or entrusted to llim 
for another. The question, therefore, is not what C. H. Per-
kinson intended, or what construction O. IL Perkinson placed 
upon his acts in delivering this machinery. It may be ad-
mitted that C.H. Perkinson actually intended to deliver these 
three pieces of machinery to Whitlow for his u~e only. That, 
_however, is an entirely different thing from saying that J. W. 
Whitlow received these three pieces of machinery understand-
ing and intending that they should be received by him for his 
·.use only. Even in a civil action mu.tu.ality is required. Cer~ 
tainly no less should be required in a prosecution of this kind. 
In other words, it is submitted that more was required in the 
way of prpof than merely that C. H. Perkinson interpreted 
the deliverv of these articles to Whitlow as a bailment for 
.his use only. It fs submitted that there must be some proof 
that the property was received by J. W. Whitlow (the man 
to be charged with crime) under either an express under-
standing that they were entrusted to him only for his use, or 
·under such circumstances as would be calculated to bring 
home to him knowledge of the trust upon which the property 
was received, entrusted, or delivered. It is submitted 
13• *that any different construction of this statute would 
be contrary to every principle known to the law. If 
this had been the customary one-half share tenancy arrange-
ment, it could then be said that Whitlow was charged with 
knowledge of what that cus.tomary arrangement is; but the 
facts in this case show that th~se parties did not operate un-
der the customary arrangement, and that a part. of the ma-
chinery was owned by Whitlow and a part furnished to him 
by Mr. Perkinson. It cannot _be said, therefore, that Whitlow 
would be charged with knowledge of the trust arrangement 
by· virtue of the custom, because these parties had departed 
from the customary landlord-tenant arrangement. 
In addition, as we lmve attempted to point out above, there 
were a great many equitable factors, in the absence of proof 
to tlie contrary, which could readily have justified Whitlow 
in concluding that this property was turned ove.r to him by 
Mr. Perkinson as his own. Used farm machinery was neither 
scarce nor very valuable in 1939,. whatever may be its value 
. under the present war conditions. Whitlow was supplying 
• 
• 
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considerable machinery ,and implements for the common good 
of himself and Mr. Perkinson, and he had already, it is fair 
to assume, been instrumental in enabling ]\fr. Perkinson. to 
make a most advantageous bargain for the purchase of a 
team of mules. Is it, therefore, unreasonable to say that even 
though M:r. Perkinson may have intended to deliver these 
three pieces of used farm machinery to Whitlow for his use 
only, so long as the tenancy-relation existed, that nonethe-
less Whitlow did not understand this, and that Whitlow re-
ceived the machinery and took it over as a part of his own 
machinery, in the confident belief that Mr. Perkinson was 
compensating him for the use of his own tools in the 
14* '*crop and for other advantages which Perkinson ob-
viously received from the change from a three-fourths 
basis for Whitlow to a one-half basis for him in the crop Y In 
addition, this issue did not come up at· the end of the year 
1940, and nothing was said about the ownership of these three 
pieces of machinery which were used and kept in J. W. Whit-
low's possession through the. ensuing five years, without any 
question being raised in regard to· them. Mr. Perkinson did · 
not claim the machinery during this long period of time, nor 
· did he exercise any control, dominion, or ownership over or 
as to the~e pieces of machinery. 
Furthermore, J. W. Whitlow testified that 1\fr. Perkinson 
bad undertaken on several occasions during this period of 
time to purchase his farm machinery and implements, and that 
he, Whitlow, at all times understood that these three pfeces 
of machinery were included in the appraisal as a part of his 
own property. There is no denial of this fact in the record . 
Therefore, this defendant submits that, giving Mr. Perkin-
son's testimony the fullest effect to wllich it was entitled, 
that is, that he, C. H. Perkinson, intended to deliver this prop-
erty to J. W. Whitlow for his use only, to be returned to him 
when the tenancy relationship ceased, the evidence totally 
fails to show one circumstance or f net which would indicate 
that J. W. Whitlow partook of this understanding in regard 
to this machinery.. ·when all of C. H. Perkinson 's testimony 
is considered in the light of the circumstances surrounding 
the parties and in the light of the subsequent relations, 
15* · *it is consistent with the understanding which Whitlow1 
had of this transaction, that is, that these pieces of ma-
chinery were turned over to him for his own as compensation 
for the use ~f other machinery which he brought to this fa.rm. 
It is important to keep in mind that the burden is not upon 
Whitlow to establish his innocence of any wrong doing. -The 
burden is upon the Commonwealth to establish, by facts, cir-
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cnmstances, or· by the statements and conduct of the parties, 
that Wpitlow himself understood, or that the facts and, ~ir-
cumstances were such that he must have understood that this 
property was received by him under some kind of trust ar-
rangement for ultimate return to l\ifr. Perkinson. · . 
In every embezlzement case which we have been able to :find, 
or have examined, the circumstances under which the prop-
erty came into the possession of the person charged with em-
bezzlement were such that he· could not, under any circum-
stances, be held to deny the trust aspect of the transaction. 
These cases usually involve. employees, or officers, or persons 
whose trust relationship to the property is·de:finitely and con-
clusively established, either by express agreement and under-
standing, or by circumstances, customs, or duties which are 
so well known and so clearly evident as to leave no question 
of the fact that the person charged with the crime must have 
understood that he held the property for the benefit of an-
other. For the proof to fail in this respect is to fail in proof 
of the very essence and heart of all that is wrong or of a 
criminal character in connection with these transactions. It 
is, therefore, submitted that the. Commonwealth has failed 
to prove any facts or circumstances from which it .could be 
reasonably concluded that this defendant received this prop-
erty from C.H. Perkinson charged with knowledge that 
16• *'it was held by him for his use only, and this conclusion 
is consistent with all of. the evidence adduced on behalf 
of the Commonwealth, and :finds support in the facts and cir-
cumstances surrounding the parties at the time and in the 
subsequent conduct of the parties. 
The particular point raised under this assignment of error, 
so far as defendant has been able to ascertain, ·has not been 
passed on by the Supreme Court of Virginia directly. How~ 
. ever, these statutes have been uniformly construed to apply 
only to those cases where the trust relationship is shown 
seems apparent. In a lengthy note on the subject of Embez-
zlement in 87 Amer. State Reports, page 35, is found a 
discussion and collection of cases under the title ' ' Charac~ 
ter in Which Property is Held". At page 37, under a sub-
division of this title is found the. following: 
"In Trust Capacity.-As already noted, embezzlement-
statutes were adopted mainly for the purpose of reachino· 
cases of violation of trust relationship. The cases of servant;, 
agents, public officers, and others of a like character all- in-
volve the fraudulent appropriation of money or propertv by 
those who occupy a fiduciary relation. Embezzlement .. em-
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braces those relations only which are enumerated in the stat-
ut~ defining the offense: State v. Keith, 126 N. C. 1114, 36 S. 
E. 169. The relations provided for may all be said to be of a 
. fiduciary character, and the property must come into the pos-
session of the wrongdoer by virtue of this fiduciary relation: 
See Griffin v. State, 4 Tex. App. 390. '' 
Probably the leading West Virginia case on the subject of 
embezzlement is State v. Moyer, 58 W. Va. 146, 52 S. E. 30, 
cited with approval in Page v. Commonwealth, 148 Va. 733, 
138 S. E. 510. This case, of course, deals with the West Vir-
ginia statute, which is not identical with the Virginia statute, 
but, of course, is quite similar. The Court uses the following 
language: 
17'' lll="In order to constitute the offense, it is necessary 
· that the property embezzled should come lawfully into 
the hands of the party embezzling, and by virtue of the posi-
tion of trust he occupies to the person whose property he 
takes. Under our st~tute, referred to, it is necessary to show., 
first, the trust relation of the person charged and that be f allf( 
within that class of persons named." 
It does not seem that the citation of authority is necessary 
to support the law upon which this assignment of error is 
based. It is well known that the statutes defining the crime 
of embezzlement were passed for the purpose of remedying 
what was considered a defect in the common law crime of 
larceny in that, in order to be guilty of larceny, the taking of 
property had to be accompanied by a trespass. This left a 
broad class of crimes against property where the possession 
was originally lawfully acquired 11:nder some relationship of 
trust or confidence and subsequently appropriated in viola- · 
tion of the trust under which it was held. To meet these situa-
tions the statutes defining embezzlement were enacted. It 
would, the ref ore, seem that the first and primary prerequisite 
in a conviction for embezzlement is proof of the trust under 
which property is held. It is submitted that the proof in this 
case does not establish a relationship covered by the Virginia 
statute defining embezzlement . 
.ASSIGNMENT OF ERROR, PART II. 
The statutory definition of the crime of embezzlement re-
quires that the acts constituting: the ·embezzlement be accom-
panied by a wrongful or fraudulent intent. This wrongful or 
fraudulent intent is the very essence of the offense. 
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In the case of W adiey_ v. C omn~onwealth, decided 1n 
18* 1900, 98 •v a. 803, 35 S. E. 452, the f ol}owing statement 
is found on page 455 of the Southeastern edition: 
''In embezzlement there must be a fraudulent purpose to 
deprive the- owner of his property and appropriate the same. 
If property is converted under a bona fide claim of right, the 
conversion is not embezzlement.'' 
- This wrongful intention, or, as it is often ref~rred to, the 
aninius furandi, is a specific element of the crime of embez-
zlement as set forth in the statute hereinabove quoted7 and 
as decided in the Wadley case and many. others, so that this 
· intention must be proved by the evidence. There must be 
some fact or ci.rcumstance in the evidence to meet the re-
quirement of the statute for proof of the wrongful or fraudu-
lent purpose with which the property was taken. 
. Freq1:1ently confusion has arisen in these cases from the 
fact that in larceny the animus furandi may be inferred or 
imputed from a "wrongful taking". This inference only 
.arises, however, where there is proof in the first instance of 
the taking of property wrongfully. That is not the case here. 
The proposition is clearly stated in Bishop on Criminal Law, 
_9t1:t Ed., Vol. 1, page 525 : 
''We cannot first draw an evil intent from an act, and then 
enhance the evil of the act by adding this intent back to it. 
There are a few- cases which seem to overlook this truth, and 
even possibly to ~eny it; but· it is sustained by very nearly 
the entire mass of judicial authority, English and American." 
, In other words, if the taking of these three pieces of farm 
machinery had been accompanied by a trespass, or by an as.:. 
sault, or by a use of force, then the animus f'wrandi might be 
inf erred from such circumstances. Here, as in most 
~9* cases of embezzlement, there was •no unlawful or wrong-
ful act done by the defendant which accompanied the 
taking or removal of the property. Therefore, no wrongful 
or fraudulent inte}ltion can be imputed to· him. Therefore, 
some kind of affirmative proof was required before the court 
was justified in finding that there was a wrongful or fraudu-
lent purpose, or intention, in the mind of this defendant, 
either at the time or after he removed these three pieces of 
farm machinery. Proof of this fact involves proof of a state 
of mind on the part of the defendant, Whitlow. It is ad-
mitted that such proof is often difficult to obtain. It is also 
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true that it is very rare that a fraudulent or wrongful pur-
pose, intention, or state of mincl can be established by any 
direct evidence. It is a matter which must be, in most cases, 
established by circumstances, or by the expressions, or con-
duct of the accused. To say, however, that it is frequently 
difficult to establish is not to say that the Commonwealth does 
not have the burden of establishing the fraudulent or wrong-
ful purpose or state of mind by evidence. ·where it is one 
of the statutory ess~ntials of guilt, as in this case, it is ab-
solutely ess·~tial to a iudgment of guilty that there be at least 
some proof of the wr<i'ngful or fraudulent intention. 
This defendant has affirmed at all times that he removed 
this property under a belief, in good faith, that he had a right 
to remove it, and this defendant persists iu his affirmation ' 
that be had such a right. · ·. 
The defendant is clothed with the presumption of innocence. 
As applied to this necessary element of the· crime of embez-
zlement, the spoken affirmance of the defendant of his inno-
cent intention and his good faith is strengthened by this 
20• presumption that he did •act in good faith innocently. 
· We are aware of the great weight to be given to the 
judgment of the trial Judge, who saw the witnesses testify, 
and who was clothed with the powers of a jury in this case~ 
The Judg·e of the trial court, by his judgment, cannot, how.;. 
ever, fill up the spaces left vacant in this record by a complete 
and totallack of any proof that this defendant acted from a 
wrongful or fraudulent motive. 
Your ·petitioner ·has studied and has considered and recon-
sidered for many hours the evidence adduced in the trial of 
this case. It was your petitioner's 'deliberate and studied 
opinion that there is not a single fact or circumstance in the 
record in this case which is not entirely consistent with the 
innocence of the defendant, and as a matter of fact there are 
circumstances and facts which cannot be overlooked in this 
record which are not only consistent with the innocence of 
this defendant, but which are inconsistent with his guilt. Un-
der such circumstances, how, or from what is the wrongful 
and fraudulent intention 1·equired by this record established, 
inf erred, or deduced 7 
We have pointed out in the argument .under this Assign-
ment, Part I, that the proof as to the circumstances under 
which these three pieces of machinery were delivered to this 
defendant are not inconsistent with the defendant's statement 
that he rceived this property believing that it was his own, 
delivered to him as compensation for the use of his own ma-
chinery. All of the testimony of C. H: Perkinson upon this 
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subject, however much it may show what Perkinson himself 
thought, fails to establish any word spoken, or act done by 
the- accused which indicates that he understood or 
21 • *acquiesced in the construction which Mr. Perkinson 
placed upon his delivery of these three implements. 
From that date early in 1940 until February 24, 1945, J. 1V. 
Whitlow used this property as his own. No one else claimed 
it, or exercised any ownership or control ov~r it, and there 
was nothing which occurred during· this five-year period which 
Mr. Perkinson did testify to, which would indicate that Whit-
low considered these three pieces of machinery as being· held 
by him for his use only, to be returned to Mr. Perkinson at 
some later time. In December, when Whitlow moved this 
· property, it was done on a public vehicle, over the public 
roads, in the broad daylight. The Commonwealth's own wit-
ness, R: T .. Webb, testified that he observed nothing which 
showed any effort to secrete or conceal, or hide any of this 
property. 
It is pertinent to point out that the statute defining the crime 
of embezzlement refers to "fraudulently use, dispose of, con-
ceal, or embezzle". The very nature of this particular type 
of thievery is secretiveness, deception and the betrayal of- con-
fidence and trust. 
In 32 American Jurisprudence, under the title "Larceny", 
Section 137, at the bottom of page 1049, is found the following 
statement in regard to this matter of sec.ret conduct by a per-
son charged with an offense such as this here under considera-
tion: 
'' As a general rule, however, where there is some evidence 
that the taking was under claim of riglit on the part of the 
accused, evidence that the property was taken openly, with-
out any concealment or subsequent effort to conceal the tak-
ing·, is evidence of good faith in the claim of right thereto and 
is frequently stated by the courts to be strong evidence or 
very powerful evidence thereof.'' 
A number of cases are citect in the footnote. 
22• 8 This property was moved over a period of four days, 
from the 19th day of December through the 2~nd day of 
December. The record shows that Mr. Perkinson had given 
Whitlow the orders upon which he was moving. Mr. Perkin-
son himself testified that he knew Whitlow was moving; that 
he went to this farm on several occasions while Mr. ·Whitlow 
was in the process of moving. He stated that on one of these 
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occasions he saw that the hay, with which the defendant is 
charged with stealing, was gone. From the evidence of Mr. 
Webb as to the dates upon which the defendant's property 
was moved, it is clear that all of the property mentioned in 
the indictment had been moved before the hay was moved. 
So that when Mr. Perkinson came to this farm, he at least 
had knowledge that the hay had been moved, and, if he had 
been interested and observed, he could have seen that all of 
these other things had been taken away. With this knowl-
edge, however, Mr. Perkinson did not mention, according to 
his own testimony, the fact that he thought that Mr. Whitlow 
bad done, or was in the process of doing anything fraudulent 
or wrongful toward him, Mrs. "Whitlow testifying that Mr. 
Perkinson on this occasion mentioned no specific property to 
her, but told her that he owned some property there, and that 
he wanted to see Mr. Whitlow. He was told that Mr. Whit-
low would be back that nig·ht; that he had gone to Mr. Frank 
Gee's with a load of the property. With this knowledge, 
however, C. H. Perkinson neither wrote nor communicated 
with Mr. Whitlow until the 24th day of February, 1945, fully 
two months after he first knew that Whitlow had removed 
this property. 
It is interesting to notice that Mr. Perkinson testified, .as 
has been pointed out heretofore, that he tllought that he had 
purchased all of Whitlow's farm machinery and imple-
23• ments, but that he *could not verify this fact from his 
records. If Mr. Perkinson had any such thoug·ht as that, 
how could he permit Whitlow to remove all of this property 
from these premises without mentioning· it to him f In addi-
tion, Mr. Perkinson, even in his letter of February 24th, 1945, 
did not mention whal; property he claimed to own, although 
be states that Whitlow knew and that he had a list of the 
property. It is apparent, in view of Mr. Perkinson 's later 
statement, that/ he thought he bad bought all of Whitlow's 
implements, but couldn't v~rify it from his records. As a 
matter of fact he did not know himself, or the letter w&s un-
certain as to what property, if any, be owned that Whitlow 
had taken away. 
It is also interesting to note that Mr. Perkinson 's letter of 
February 24th contains a thi~ly i;reiled threat of criminal ac-
tion in his reference to the advice of the Commonwealth's At .. 
torney. It is dif:Qcult to understand how Mr. Perkinson could 
t~ink that vyhitlow knew )!hat property he cla~med, when, by 
his own testrmo11y, he was ma state of uncertamty as to what 
property he owned and what property Whitlow owned. By 
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his own testimony in this record he had never, from 1939 until 
his letter of 1945, mentioned to Whitlow that he claimed the 
ownership of any of this property. I say it is _difficult to un-
derstand what be meant when he stated in his letter of Febru-
ary 24th, 1945, that Whitlow knew as well as he did what 
property he ref erred to. This letter is discussed thus at 
length, not because it bears directly upon Whitlow's mental 
state, but because it is more revealing of Mr. Perkinson 's 
mental state and is corroborative of all that has ·been said 
under Part I of this Assignment of Error as to the total lack 
of a definite establishment in this evidence of the de-
24• livery of this property under a trust *arrangement so 
far· as the defendant is concerned. This delay and this 
indefiniteness on the part of Mr. Perkinson in charging this 
defendant with any crime, it is submitted, is a circumstance 
which clearly shows that the plaintiff himself was, to say the 
least, uncertain as to his own rights, and was uncertain in 
his own mind as to whether or not a crime had been com-
mitted. It is certainlv not usual that a. man who has lost 
property, whid1 he vaiues in this case at $391.00, would have 
treated the matter with such indifference for a period of two 
months, and then have written so vague and indefinite a com-
munication as C. H. Perkinson's letter of February 24, 1945. 
Now let us compare the reply of J. W. Whitlow to this_com-
;m.unica.tion. If the mental state is to be gathered from the 
~xpressio:n and conduct of an individual, then certainly this 
letter is corroborative of all that J. W. ·Whitlow has said and 
done in relation to these three pieces of machinery. He does 
not hide, or deny, or evade whatever responsibility may at-
tach to his removal of this property; but in his letter avers 
his belief in his . ownership of the property, and calls to the 
attention of Mr. Perkinson a fact which is uncontroverted in 
this record, that is that vVhit}ow left considerable personal 
property which Perkinson had no right to, and which he had 
never in this record, or elsewhere, made any claim to, and 
yet the record sl1ows that C.H. Perkinson withheld this prop-
erty from the defendant. 
Considerable was said in the, lower court in regard to the 
testimony of J. C. Lucy, the Commissioner of Revenue, that 
during the years from 1939 on J. W. Whitlow listed no 
25:Ki personal property for ~taxation. It was upon this slen-
. der thread that the judgment of the lower court was 
in large part based. But let us see what inferences are jus-
tified from this testimony: W:bitlow testified that when Mr. 
Lucy took his tax list, he told Mr. Lucy that he was a one-
half share tenant and that he did not list any personal prop-
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erty because he did not think it was customary for a one-
half share tenant to list personal property. This may have 
been wrong, in that Mr. Whitlow may have been trying to 
evade the payment of taxes ; but to say that because this ten-
ant farmer did not list any personal property raises ~n in-
ference of guilt on his part as to these three pieces of ma-
chinery is not a fair nor a logical inference to be drawn from 
this evidence. The idea apparently is that because Whitlow 
did not list any personal property, he admitted that Mr. Per-
kinson owned these three pieces of farm machinery. But such 
an inference has no force to prove anything wl1en it is shown 
that Whitlow actually was. the owner of considerable other 
property which was not listed for taxation. To 'give this 
conduct on the part of Whitlow the effect that it is under-
taken to give it. here is illogical, and unfair. If Whitlow had 
listed all of his other personal property, and had omitted 
from his tax list these three pieces of disputed machinery, 
then there migµt be some reason for taking such conduct as 
an admission that he did not own these three pieces of ma-
chinery But, when we find that all of Whitlow's personal 
property was omitted from the tax list, it is difficult to see 
how that fact can have any bearing upon these particular 
three pieces of machinery as to whether he owned them or 
didn?t own them. He treated these three pieces in exactly the 
same manner that he treated his other personal prop-
26ti: erty, ·and the inference to be t)drawn in regard to these 
three pieces of machinery must logically and reasonably 
be the same inference which would be drawn as to all of his 
property. In short, it is submitted that this piece of evi-
dence is not inconsistent with this man's innocence, but is 
entirely consistent with his innocence of any intention to do 
anything fraudulent or wrong in removing all of his prop-
erty, including these three pieaes of machinery from the Per-
kinson farm. 
In the case of Goin v. C ornmom.vea.lt h, decided in this Court 
in 1944, reported in 182 Va. 307., 28 S. E. (2d) 631, a jury's 
verdict of guilty, which had been confirmed by the Court, was 
set aside in this Court because the Court concluded that the 
evidence did not establish that the watch was· taken with a 
criminal intent. There were a number of circumstances in 
that case which were susceptible of inferences of guilt of the 
accused. The Court, in reviewing· the judgment, used this 
language: 
''The defendant's denial of knowing the whereabouts of 
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the watch when arrested by the officer is of some moment in 
our consideration of the matter but this may be reasonably 
accounted for or explained by the alarm and probable fright 
.oeoasioned him by the arrest, and he pl'obably did not know 
at the time where the watch was. At any rate the setting, 
the occasion and the whole incident does not impress us with 
the incident of seriousness. There was no duress, no threat, 
no hostility, no secrecy, nothing importing stealth, ·and it 
seenis to us a miscarrage of justice for the man to be found 
guilty of any crime.'' 
The defendant calls the Court's attention to the criminal 
warrant filed as an exhibit in this case. This warrant ap-
pears to have been issued on the 16th day of February; 1945., 
a little more than a week prior to Mr. Perkinson 's letter 
27* o.f February 24th. *In this warrant Perkinson charges 
the defendant with larceny of goods and chattels in the 
sum of $614.55; yet, when the indictment was made the de-
fendant was indicted for the larceny of goods totalling only 
$391.00. It is submitted that as to all of this property ex-
cept the disk harrow, spring tooth harrow, and rake there is 
absolutely no proof. whatever. So that it is obvious that C. H. 
Perkinson did not know l1imself the status of the property in 
the bands of Whitlow. 
· In regard to this criminal warrant it is also to be noted 
that no officer affixed his name to the warrant as having 
executed the same. The only thing that appears on the war-
rant is that on the 21st day of March, 1945, the defendant, 
J. W. Wbitlow, appeared before a Justice of the Peace and 
gave an appearance bond in the sum of $250.00. The case 
was certified to the April term of the Circuit Court of Bruns-
wick County, and the record shows that it was not tried until. 
the June term. This long delay and the variances in the 
amount of property charged in the warrant and in the indict-
ment indicate a complete uncertainty and lack of confidence 
in the criminal aspects of this case by the prosecution. 
It might be well to mention the fact that, as it is difficult 
for the Commonwealth to adduce evidence of wrong intention 
and mental state, it is equally as difficult for a defendant, 
who has acted in good faith and from honest motives, to 
adduce evidence from outside sources to corroborate and to 
establish his good motives. Such evidence as bas been intro-
duced in this case., it is submitted, tends more to show 
2s• and to justify tl1e good intentions *and the booo fides 
of this defendant than it does to establish any wrongful 
or fraudulent intention on his part. 
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In conclusion,· it is most earnestly submitted that here in 
this record we have a misunderstanding between two parties, 
which finds an adequate and a clear explanation in the u.n-
usual and confusing circumstances which surrounded the~; 
that it is a most abhorent thing that the criminal processes 
should have been invoked and executed under circumstances 
which are so clearly and so plainly remediable. at law. If 
Mr. P.erkinson is entitled to these three implements, or any 
other property from J. "\.¥. Whitlow, he has a full, adequate, 
and complete remedy by means of a warrant in detinue. 
This record may justify such a civil action; but it is sub-
mitted that it does not fulfill t~e requirements of proof need-
ful to convict a citizen of felony, even though the execution 
of his penitentiary sentence may be suspended, as has been 
done in this case. 
W1!EREFORE, your petitioner prays that a writ of error 
and supersedeas may be granted to the judgment of the -Cir-
cuit Court of Brunswick Oou~ty in this case, and that upon 
the appeal a judgment of not guilty may be entered in this 
Court upon the evidence. 
Petitioner adopts this petition as his opening brief and de-
. sires to state orally the reasons for reviewing the judgment 
of the Court below. · 
A copy of this petition was mailed to A. S. Harrison, Com-
monwealth's Attorney of Brunswick County, on the 
29• 24th day *of October, 1.945. 
This petition will be filed with the Clerk of the Su-
preme Court of Appeals., at Richmond, Virginia. 
Respectfully submitted, 
J. SEGAR GRAVATT, 
First Nat'l Bank Bldg., 
Blackstone, Virginia, 
Counsel for Petitioner. 
J. W. WHITLOW, 
Petitioner, 
. By Gounse~ 
J. SEGAR GRAVATT. 
I, W. Moncure Gravatt, an attorney at law practicing in 
the· Supreme Court of Appeals of Virginia, do herehy certify 
that in my opinion the judgment complained of in the fore-
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goiµg petition should be reviewed and reversed by the Su-
preme Court of Appeals. · 
Rece_ived October 24, 1945. 
W. MONCURE GRAV~TT, 
Attorney at Law. 
lVL B. WATTS~ Clerk. 
Writ of error allowed and supersedea$ awarded but not to 
operate to discharge the accused, if in custody, or to releas~ 
his bond if out on bail. 
GEORGE L. BROWNING, 
11-7-45. 
Received Nov. 7, 1945. 
M. B. W. 
RECORD 
VIRGINIA: 
Ple~s at the Co-qrt-hou~e of the Coµ:pty Qf arqµawfok, 
before the Circuit Court fQr aaicl Oounty, on the 27th day 
of June, 1945. 
Be it remembered that heretofore, to:-wit: On the 26th day 
of June, l945, came the Grand J 11rors of said County and 
presented an indictment in the follpwi~g worda and figures : 
The Commonwealth of Virginia 
v. 
J. W. Whitlow 
The Grand Jurors of the Commonwealth of Virginia, in 
an. d f o. r th.e body of the Coum.ty of Br1=1nswfok, a:pq now atte:ml~ 
ing t:qe said Cour-t l\t the Jun~ 1:erJn, thereof, 19~5., µpon 
their oaths, present that J. W, Whitlow, within pne (1) y~~r 
last past, to-wit: on the . . day of December, 1944, in the said 
County and within the Jurisdiction of the said Oourt. 
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Seven hundred (700) yar.ds of canvas of the value of 
Forty-five Dollars and fifty cents. $ 45.00 
Two (2) Tons of hay of the value of One Hundred 
Dollars 100.00 
Ten (10) barrels of corn of the value of Eighty. Dol-
. lars . 80.00 
One ( 1) 2-horse rake of the value of Fifty-Seven Dol-
lars and Fifty Cents . 57.50 
On_e (1) disk harrow of the value of Sixty-Five Dol-
lars 65.00 
One (1) spring-tooth harrow of the value of Twenty-
Nine Dollars and Fifty Cents 29.50 
Three (3) tobacco planters of the value of Thirteen 
Dollars and Fifty Cents · 13.50 
of the aggregate value of Three Hundred and Ninety-
One Dollars $391.00 
of the gQods and chattels of one, C.H. Perkinson, feloniously 
did steal, take and carry away against the peace 
page 2 ~ and dignity of the Commonwealth of Virginia. 
A. True Bill. 
W. S. PEEBLES, JR., 
Foreman. 
And at another day, to-wit: On the 27th day of June, 1945, 
the following Order was entered: · 
This day came the attorney for the Commonwealth, and J. 
W. Whitlow, who stands indicted for a felony, to-wit: Lar-
ceny, appeared at the bar of the court, pursuant to his 
recog'llizance heretofore entered into by him, and moved the 
court to· require the attorney for the Commonwealth to file 
in writing under which statute he was prosecuting the de-
fendant; and thereupon the Attorney for the Commonwealth 
·filed a statement that he would prosecute under Section 4451 
of the. Code of Virginia for embezzlement; and thereupon the 
prisoner was set to the bar in the custody of the Sheriff, and 
upon being arraigned thereof pleaded ''Not Guilty'' to the 
charge contained in the indictment, and in proper person, 
waived the rig~t to trial by a jury, in the premises: 
WHEREUPON, accordingly with the consent of the de-
fendant, as aforesaid, and of the Attorney for the Common-
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wealth, here entered of record, all matters both of law and 
fact being submitted to the court for hearing and determina-
tion o.n the defendant's said plea of "Not Guilty", without 
the intervention of .a jury, the Qourt having heard the evi-
dence, doth find the prisoner guilty, of embezzlement as 
charged in the indictment, and doth ascertain his punishment · 
to be confinement in the State Penitentiary for a term of one (1) year; 
And thereupon the defendant by counsel moved the court 
to set aside said judgment and enter judgment for the de-
fendant upon the grounds that said judgment is contrary to 
the law and evidence, which motion the court doth 
page 3 ~ overrule, and thereupon the defendant by counsel 
excepted to the ruling of the court. · 
.And thereupon, it being demanded of the prisoner of any-
thing he knew or lmd to say why sentence should not be pro-
nounced upon him, according to law, in the premises., and 
nothing being offered or alleged in delay thereof, it is ac-
cordingly considered by the Court that the said J. W. Whit-
low be confined in the_ State Penitentiary for a term of one 
(1) year, the said term ·of imprisonment being 'as the court 
in its decision ascertained, and that the Commonwealth of 
Virginia recover of the said J. W. Whitlow, her costs by her 
in this behalf expended, in this court as well as' in the Trial 
Justice's Court. 
And thereupon for good cause shown the court doth ·sus-
pend the execution of this sentence aforesaid during the good 
behavior of the said defendant upon condition that he do 
forthwith return to C. H. Perkinson, the hay rake, disc har-
row and springtooth harrow in the indictment mentioned. 
Whereupon the defendant by counsel ·excepted to the rJiling 
of the court in sentencing the said defendant. 




· February 24th 1945 
Contrary to the advice· of the Commonwealth .Attorney of 
this County, I am writing to request that you bring .or send 
here to my place at Smoky Ordinary, Va the farming imple-
Supreme Court. of Appeals of Virginia 
men ts and other personal property you moved awav from my 
''Cincinnati Short'' farm on which you lived last year be-
longing to me. 
Now this must be done not later than Thursday afternoon., 
five o'clock on March 1st 1945. 
, page 4 } I wish to state for your information, I have a list 
of most of same and which you know about as well 
as I. 
I wrote you about this last Monday the 19th, addressing the 
letter to Dundas, Va. R. F. D. and have learned since that 
your correct address is Kenbridge instead of Dundas, Va. 
CHP/J 
Yours very truly, 
C. H. PERKINSON 
EXHIBIT "B". 
Kenbridge Va. 
February 28, 1945 
Mr. C. JI. Perkinson, 
Dear Sir: . 
I have nothing that belong to you and can prove it at any 
time, for I do not do business that way, but you do have 
something that belong to me. 
You owe me ten barls of corn and some hay, and have mis-
treatment the work I did there on the place Jan 45, l1as not 
been paid yet and I have some guano and soda there a~d two 
wagon /rams and my bell, and the reason I have not got them 
is you have refuse to let me have them, so up to now I have 
not said anything about them. And if you want to go to 
Corte about the matter., it will be all right, for I will be glad 
to get my side cleared up. And that will be the best way to 
do it. So any time I will be ready. · 
Yours truly, 
J. W. WIDTLOW, 
Kenbridge Va. 
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County of Brunswick, to-wit: 
COMMON1VEALTH WARRANT. 
To the Sheriff or any Police Officer of the said County:· 
WHEREAS, C. H. Perkinson of_ the said County, has this 
day made complaint and information on oath before me, Ann 
R. Long a Trial Justice Clerk of the said County, that J. W. 
Whitlow in the said County did in the month of December, 
1944, unlawfully and feloniously take, steal and carry away 
goods and chattels of C. H. Perkinson valued at $614.55 
against the Peace and Dignity of the Commonwealth of Vir-
ginia. · 
These are, therefore, to command you, in the name of the 
Commonwealth., to apprehend and bring before the Trial Jus.; 
tice Court of the said County the body of the said J. W. Whit-
low to answer the said complaint, and to be further dealt · 
with according to law. And you are directed to summon R. T. 
Webb, John Maitland, Gordon Perkinson, C. H. Perkinson, 
N. G. Duke, E. B. Moffatt, J. 0. Lucy as witnesses. 
Given under my hand and seal this 16th day of February, 
1945. 
ANN R. LONG, T. J., Clerk. 
State of Virginia 
County of Brunswick, to-wit: 
I, L. A. Bell, a Justice of the Peace in and for the County 
aforesaid, State of Virginia, do certify that J. W. Whitlow 
and F. A. Gee, as his surety, have. this day acknowledged 
themselves indebted to the Commonwealth of Virginia in the 
sum of Two Hundred & Fifty Dollars ($250.00), to be made 
and levied of their respective g·oods and chattels, upon this 
condition: That the said J. W. Whitlow shall appear befo1:e 
the Trial Justice Court of Brunswick County, on the 27 day 
of March, 1945, at 10 A. M. at Lawrenceville, Virginia, and 
not leave hence without leave of the said Court, and that he 
appear before the Court to answer the charge in this warrant, 
and/or any continuance thereof, and/or abide the judgment 
of said Court, and/or any appeal therefrom, or to await the 
action of the Grand Jury of the County upon the within 
charge, at such time or times as may be prescribed by the 
Court and at any time or times to which the pro·ceedings may 
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be continued or further heard, and to remam in full force 
and effect until the charge is finally disposed of or until it is 
declared void by order of a competent Court. 
Given ·under my hand, this 21 day of March, 1945. 
L. A. BELL, J. P. 




J. W. Whitlow 
(On back) 
Criminal Docket No. 5823. 
WARRANT OF ARREST. 
White-36. 
E. D. B.,.T. J. 
Kenbridge, Va. 
Upon the defendant's plea of Not Guilty to the within 
charge, and upon examination of the witnesses, I find the 
accused ............ guilty as charged, and adjudge that 
he pay a fine of $. . . . . . and costs, and be confined in jail for 
a period of . . . . . . . . . . unless sooner discharged by law. 
Sent to Grand Jury Apr. Term 1945. 
3/27 /45 . 
. Apr. 12, 1945. 
Filed. 
page 5 ~ CERTIFICATE OF FACTS. 
W. E. E. 
The following evidence on behalf of the plaintiff and of 
the defendant~ respectively, as hereinafter denoted, is all the 
evidence that was introduced on the trial of this cause: 
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0. H. Perkinson. 
EVIDENCE INTRODUCED ON BEHA.LF OF THE 
COMM:ONWE4LTH. 
DIRECT EXAMINATION. 
C. H. PERKINSON. 
testified on direct examination that J. W. Whitlow moved to 
his farm in Brunswick County during the latter part of 1939 
or '40, and made five crops there as a share tenant. 
That Whitlqw originally agreed to furnish his own team 
and tools and farm on a basis of ~1 to him, Perkinson, and %, 
to Whitlow. That shortly after 'Whitlow moved on this farm 
this agreement was changed, so that he; Perkinson, should 
furnish everything and Whitlow should receive % of all crops 
and he %- That "'Whitlow stayed on the farm under this 
agreement until 1944, when he left. 
That he, Perkinson, knew ·whitlow was going to leave a 
few days before he hegan to move. That the tobacco crop · 
had been divided, but the corn and hay crop had not been 
divided. 
, That he, Perkinson, has paid $45.50 to .Peebles Store in 
Lawrenceville for 700 yards of plant bed canvas cover, which 
he was told was purchased by J. W. Whitlow. That after 
Whitlow left there was no canvas plant bed covering at the 
farm. 
That there were 102 bails of soy bean hay on the farm ·a 
few days before Whitlow. left., and that when Perkinson went 
to the farm after Whitlow left there was no hay there. 
That in his opinion there were 50 or 60 bbls of corn raised 
on this farm, and that when he went there on Sun-
page 6 ~ day after Whitlow left, there was only a small 
amount of corn there, and in his opinion he was en-
titled to at least 10 bbls. in addition to that which was there. 
That he had purchased from C. L. Lewis~ the tenant of 
this farm for the year before Whitlow came the following 
used farm implements ; 
1 2-horse rake 
1 disk harrow 
1 spring tooth ~arrow 
· That in 1939, when Whitlow came· to this farm, he hact sup-
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C. H. Perkinson. 
plied this equipment to Whitlow for his use along with a 
team of mules and a wagon. That ·whit.low had these imple-
ments before he left the farm) and that they were not there 
when he, Perkinson, went to the farm on Sunday after Whit-
low left. . 
That 3 tobacco planters had been furnished to Whitlow 
while he was on this farm, and that when he went there after 
Whitlow left, they were gone. 
He testified that from the invoices for this machinery and 
from investigating with dealers, he determined that the value 
of these articles which Whitlow had before he left and which 
were not on the farm after he left, was as follows: 
700 yds. plant bed canvas ................ $ 45.50 
2 .tons hay .......................... 100.00 
10 bbls. corn . . . ............ : . . . . . . . . . . 80.00 
1 2-horse rake .......................... ij7.50 
1 'disk harrow . . . . . . . . . . . . . . . . . . . . . . . . 65.00 
1 spring tooth harrow . . . . . . . . . . . . . . . . 29.50 
3 tobacco planters . . . . . . . . . . . . . . .. . . . 13.50 
On cross examination C. H. Perkinson testified as follows: __ 
That the original agreement made with Whitlow in 1939 
was that Whitlow would furnish his own team and farm im-
plements_, and should receive %. of all crops and Perkinson 
should receive 1J4,. That shortly after· Whitlow came 
page 7 ~ to the farm he could not meet the payments due on 
his two mules and on a wagon, and was in danger 
. of losing them by repossession. T1iat Whitlow tl1en told him 
he could not continue as a ~.tt man, and asked him to buy in 
the mules for himself and furnish him with a wagon, and 
that he, Whitlow, would farm on a % basis. That he, Per-
kinson, did not want to do this, but his son urged him to do 
so, and he then went to Sheriff H. E. Valentine (whom Whit-
.low owed for the mules), and made a bargain to buy the mules 
for himself, giving Sheriff Valentine one mule in exchange 
for the two. When asked how much he benefitted in this bar-
gain by the payments Whitlow had made on these mufos, he 
stated that he did not know how much Whitlow owed or bad 
paid on the mules, but be made a separate bargain with the 
Sheri.ff for the mules., and when he bought them they became 
his own. . 
That he left the mules on the farm and sent a wagon up to. 
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the farm for Whitlow's use, and turned over to Whitlow the 
2-horse rake, disk harrow and spring tooth harrow to use. 
That he did not tell Whit.low that he could have these imple-
ments as his own, but only turned them over for his. use so 
long· as he continued· to farm the place. When asked what 
compensation Whitlow was to get for the use of his own im-
. plements, Mr. Perkinson replied that he was under the im-
pression that he had bought all of Whitlow's implements and 
paid him for them, but that he could not remember definitely 
about this, and could not find among· his records any proof. 
of this, and that he, therefore, was not claiming all of the 
implements of Mr. Whitlow's, but only those mentioned in 
the indictment. 
Mr. Perkinson testified that neither he nor WhHlow had, 
at any time since 1939 or 1940, when they made their 
page 8 ~ :final agreement, discussed or mentioned the owner-
ship of the farm implements., and that he had made 
no claim to them because he did not think it was necessarv to 
claim that which he regarded as his own. .. 
When Whitlow was moving, Mr. Perkinson stated that he 
went to the farm on four occasions, and did not :find Mr. Whit-
low, but on one occasion did see Mrs. Whitlow, and inquired 
where Mr. Whitlow was, and was told that he was away. 
That at that time the had noticed that the hay had been 
moved, but he did not mention this or the other property to 
Mrs. Whitlow except to say he had some pr.opery there. He 
left a meijsage for Mr. Whitlow to see him, but Whitlow did 
not do so. 
That Mr. Whitlow left sometime in the latter part of De-
cember and that he waited without communicating with Mr. 
Whitlow, in the hope that he would return the property which 
he had taken, until the 16th day of Feb., 1945, when he had 
a criminal warrant issued charging him, Whitlow, with Lar-
ceny-this criminal warrant introduced and filed. 
That on Feby. 19th he wrote Whitlow, and receiving no 
reply, wrote a second letter dated Feb. 24, 1945, requesting 
the return of this property, and stating that the first letter 
, bad been addressed incorrectly· ( see Exhibit A). To this 
letter he received a reply, which is filed marked '' Exhibit 
B' ', in which Whitlow ·asserted that he did not take any prop-
erty of Mr. Perkinson's but had left some fertilizer, wag·on 
frames and a farm bell, his own property, on Mr. Perkin-
son's place, and that Mr. Perkinson had refused to let him 
remove these articles, when he sent for them. He further 
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R. T. Webb. 
stated that he intended to keep the articles which he had 
moved, as they were his own, and if Mr. Perk~ns~n 
page 9 ~ wished to pursue the matter he would meet him m 
court. ::M:r. Perkinson further testified that he op-
erated a number of farms by agreement with tenants on a 
share basis, and that it was customary for a tenant who fur-
nished all team and implements to receive 3J1 and the land:-
lord 1,4, and that where landlord furnished all team and im-
plements the tenant received% and landlord%, the cost of 
fertilizer to be borne by each in proportion to his share in 
the crop. · That where the operation is on a % basis ( the 
landlord furnishing the team and all implements) it is cus-
. tomary for the landlord's share of the hay and corn to be 
fed to the team, but that usually the tenant has cows and stock 
which also are fed from the hay and grain raised, and that 
he was not usually concerned about a division of the hay and 
grain except as to what was left. 
R. T. WEBB. 
DIRECT EXAMINATION. 
. MR. R. T. WEBB 
testified, on direct examination, that he is in the public trans-
portation business, and that he and his truck had been hired 
by J. W. Whitlow about Dec. 21st, 1944, to move his property 
from the farm of Mr. C. H. Perkinson, in Brnnswicir County, 
to the farm of Mr. Frank Gee in Lunenburg County. 
That he remembered taking away from the farm of Mr. 
Perkinson some plant bed canvas, 1 load of hay, about 2 tons, 
10 or more bbls. of corn, 1 2 horse rake, 1 disk harrc,w, 1 
spring tooth harrow. He did not remember moving any to-
bacco planters. He testified that on Tuesday he moved corn 
and farm implements; on Thursday he moved the hay and a 
cow and calf; on Friday he moved household furniture. 
CROSS EXAMINATION. 
On cross examination he stated that all of this property 
was moved in the daytime, ·after eight o'clock in 
page 10 ~ the morning; that he saw no effort by Mr. Whit-
low to conceal or to hide any of the property, and 
that it- was all taken out upon the public highway in plain 
view of anyone and carried directly to Mr. Gee's farm over 
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the usually -traveled public roads. That they stopped en route 
only one at Danieltown. That he saw the corn left in the crib 
which was not taken away, and if there was any difference in 
the amount of corn which he took away for Mr. Whitlow and 
the amount left, it was so slig·ht. that he could not tell it. 
DIRECT EXAMINATION. 
E.B.MOFFATT 
testified that be ·went to this farm of Mr. Perkinson's on Sun-
day after Whitlow moved and that be estimated that there 
was between 10 and 12 barrels there then. 
No cross examination. 
DIBEC.T EXAl\tIINATION. 
JOHN MAITLAND 
testified that in his opinion Whitlow had raised 12 acre~ in 
corn on this place in 1944. That there were 10 or 12 barrels 
left there when he saw it after Whitlow left. That Whitlow 
made some hay in 1944, and that he didn't see any there when 
he went to the farm after Whitlow left. . · 
· No cross examination. 
DIRECT EXAMINATION~ . 
MR. J.C. LUCY, . 
Commissioner of Revenue, testified that J. W. Whitlow listed 
wagon and farm implements in 1939, and that he had not 
listed any farm implements, team, etc., since 1939. 
That in 1943 he took Mr. Whitlow's list, that when he 
asked Mr. Whitlow if he owned any farm implements or team, 
Mr. Whitlow stated that he did not own any. . · · 
page 11 ~ CROSS EXAMINATION. 
On cross examination Mr. Lucy was asked if Mr. Perkinson 
listed this disk harrow, spring tooth harrow and rake on his 
return. He replied that he could no,t tell, as Mr~ Perkinson 
gave him a gross value of all th¢ farm machinery he had on 
the various far~s he operated, and that this totaled $1,600.00. · 
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Robert Wel~s-J. W. Whitlow. 
DIRECT EXAMINATION . 
. - ROBERT WELLS 
testified that he went to look at this farm after Whitlow left, 
and that he saw no farm implements there except a double 
plow and a w·agon. 
CROSS EXAMINATION. 
Ori cross examination he stated that he went there 011 Sun-
day after Mr. Whitlow ~eft. 
EVIDENCE INTRODUCED ON BEHALF OF 
DEFENDANT. 
DIRECT EXlU,rIIN:ATION. 
MR. J. W. WHITLOW 
testified on direct examination that he went to the farm of 
Mr. C.H. Perkinson before Christmas, in the year 1939. That 
he had at that time a pair of inules, 2 horse wagon, 5 culti-
\tators, 1 double plow, 1 double shovel, 3 single plows, corn 
planter hoes, rakes, and brier ~lades, and all necessary har-
ness. That his original agreement was to furnish his own 
team and farm implements and to farm on· the basis of three-
fourths share of all crops to himself and one-fourth share 
of all crops to· Mr. Perkinson. That he owed Sheriff H. E. 
Valentine $356.00 on llis team of mules, and owed a balance 
on his wagon. That he had paid about $300.00 on the original 
purchase price of the mules. That this was all he owed on 
any property in the farming line, and that after he went to 
Mr. Perkinson 's farm, he was called by Sheriff 
page 12 ~ V{llentine for the balance due on the two mules and 
by Sledge & Barkley for the balance due on the 
wagon, and was told that if he did not pay the balance on 
the mules and wagon, they would be repossessed. ;fYir. ,vhit-
low then went to Mr. Perkinson and asked him to advance to 
him the money to pay the balance. on the mules and wagon. 
Thi~ Mr. Perkinson refused to do. v'lhitlow then asked Mr. 
Perkinson to buy the mules for himself and furnish him with 
a wagon, and he, Whitlow, would be wimng to farm on 1h 
shares. That Mr. Perkinson told him he would think about it. 
That several days later Mr. Perkinson came back and told 
him he had bought the two mules from Sheriff Valentin~ and 
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would send him a wagon. That Whitlow thereupon asked 
Mr. Perkinson who the disk harrow, 2-horse rake and spring 
tooth harrow belonged to ( these implements being on the 
place at that time). That M:r. Perkinson replied that they 
were his,-he had bought them from Clint Lewis ( C. L. 
Lewis). 
That he, Whitlow, then replied that he could use t~m and 
would like mighty well to have them. That Mr. Perkinson 
then told him that he would let him, Whitlow, have these im-
plements for one year's use of the implements which Whit-
low owned. That nothing further was ever said about these 
_implements, except that on several occasions Mr. Perkinson 
made him an offer to buy his machinery, and in these negotia-
tions he understood the disk barrow spring tooth harrow. and 
rake were included as a part. of his (Whitlow's) implements. 
That he, Whitlow, farmed there for 5 years on % shares, and 
during this time furnished the machinery which he had 
brought to this farm. . 
Mr. ·whitlow then testified that the property mentioned in 
the indictment, that is 700 yds. of canvas, 2 tons of hay, 10 
. bbls. of corn, 1 2-horse rake, and 1 disk harrow; 
page 13 ~ and 1 spring tooth harrow,-these he- had taken 
away with him when he left Mr. Perkinson's farm, 
and that he regarded all of this property as his own. That 
he did not take the three tobacco planters mentioned in the in-
dictment away from the farm. That he did not undertake in 
any way to hide this property or deceive Mr. Perkinson in 
regard to it, and that he did then and now regards the prop-
. erty as his own. 
He then. testified with regard to the 700 yds. of canvas_.. 
that he went to Mr. Perkinson's farm he took 950 yds. of plant 
bed canvas, which was used in 1940, 1941, 1942 and 1943 crops. · 
That his canvas wore out, and he bought 700 yds. at Peebles 
Store which was charged to Mr. Perkinson. That his agree-
ment with Mr. Perkinson was that anything- that was worn 
out would be replaced by Mr. Perkinson, and that this 700 
yds. of canvas replaced the 950 yds. which he owned and 
brought to this farm. 
That in regard to the 2 tons of soy bean hay, he had sowed 
7 acres of oth~r hay, 4 acres of clover and barley, and 3 acres 
. of oats, which was harvested about 1st of June, 1944. That 
this 7 acres of hay was worth $150 or . $200 and was fed dur-
ing the year to Mr. Perkinson 's team, of which he had 3 head 
during· that year. The soy bean hay was bailed at his ex-
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pense, and that he considere9- this hay belong~d to him tor the 
hay which had been fed the team of Mr. Perkmson c1urmg the 
year 1944. 
That in regard to the 10 bbls. of corn, he planted about 10 
acres of corn, with rows about 51/z or 6 ft. apart, with a row 
of beans between each row of corn. That he harvested,corn 
as he needed it for the team along through the fall. That in 
' . December he gathered the rest of the corn in a 
page 14 ~ wagon body, .Putting a load on Mr. Perkinson's 
side of the crib for each load put on his side. That 
about 2/3 of the crop was shucked and the other 1/3 un-
shucked. -· That he ,divided the corn equally between Mr. Per-. 
kinson ·and himself, but that. he fed the team off of Mr. Per-
kinson-,.s side of the crib. That he took away from the farm 
about 10- bbls. of corn and left Mr. Perkinson about the same 
amount~ · 
That he did not take any tobacco planters away from the 
farm. That he used tobacco planters about an hour in plant-
ing· his 13 acres of tobacco in 1944, and that when season 
came, he planted the balance of his crop with a peg. That he 
does not remember seeing the tobacco planters since last 
May, when he put them in a room by the pack house, and 
that so far· as he knows they are still there. 
That he took the 2-horse rake, disk harrow, and sp1ing 
tooth harrow away from this farm, because ·he regarded them 
as his own property given to him. by Mr. Perkinson in re-
turn for one year's use of his own implements on a :Y? share 
basis. -
That Mr. Perkinson gave him orders to move off of this 
farm by the last of January, and that Mr. PerkiJ1son knew 
he was to move sometime before he left the farm. That at 
. no time did Mr. Perkinson mention anything to him about 
dividing the crop o:r claiming ownership of the implements 
which he took away until the letter written him by Mr. Perkin-
son on Feb. 24th and filed in evidence. 
That he left on this farm 1 2-horse wagon, frame 16 ft. 
long, 1 short wagon frame about 10 ft. long, 1 farm bell, and 
· about 1,000 lbs. of fertilizer and soda which were his own 
property. That he sent for this property sometime in J anu-
ary, and was told that Mr. Perkinson refused to let this prop-
erty be moved. That he had not gotten it at the date of 
trial. · 
pag·e 15 r That he also left a 19 Oliver chilled double plow, 
a 2-horse wagon, 3 mules on the farm which were 
the property of Mr. Perkinson. 
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CROSS EXAMINATION. 
Whitlow testified that the mriles which he had purchased. 
from Sheriff Valentine were purchased as follows: That he 
first bought 1 mule for $325.00, trading a mule for which he . 
was allowed a credit of $75.00, leaving a balance owing of 
$250.00; that this ·mule died and Sheriff Valentine split the 
balance due leaving $125.00 owing; that he then bought 1 
.mule for $225.00, making a total balance due Sheriff Valen-
tine of $350.00; that he then bought a third mule for $325.00, 
making a balance of $675.00 due Sheriff Valentine, for which 
the two mules stood; that at the time be moved to. Mr. Per-
kinson 's farm when Sheriff Valentine called fer payment of 
the balance due, he owed $356.00 on the pair of mules, having 
paid the difference to Sheriff Valentine. 
That be took the property mentioned in the indictment be-
cause it belonged to him. 
Asked if he bad told Mr. J.C. Lucy, Commissioner of Reve-
nue, who came -to take the tax list in 1943, that he did not own 
any farm machinery, Mr. Whitlow denied that he had made 
such a statement to Mr. Lucy, and stated that the only time 
be.ever gave Mr. Lucy his tax list was in 194~, in Mr. ·Caleb 
Short's store. 
That he had told_ Mr. Lucy- lhat he was farming-was a 
% share man. That he had not listed any farm machinery 
for taxation because he did not think it was customary for a 
~ share man to list such implements. That if he owed any 
taxes, he was willing to pay them. 
Mr. Wbitlow was asked why he did not move the 
page 16 ~ wagon frames, fertilizer and otber·property which 
he left at Mr. Perkinson 's farm and claimed as bis 
own. He replied that it cost him $30.00 per load for the use 
of Mr. Webb's truck, and that he did not think this property 
was worth that expense. That he later asked a Mr. Myrick, 
who had to go past this farm on other business, to pick up 
this property and bring it to him when he came back. '1;1hat 
Mr. Myrick did not bring the property, and told him that he 
was forbiqden to move it by those in charge of the place 
upon Mr. Perkinson 's orders. 
Mr. Whitlow testified in reply to questions by the court 
in regard to the circumstances under which Mr. Perkinson 
turned these implements over to him (rake, disk harrow and 
spring tooth harrow) that _after he found he could not keep 
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his mules and wagon, he and Mr .. Perkinson made a bargain 
to farm on 1h shares, Mr. Perkinson to' furnish mules (.which 
he purchased from Sheriff Valentine, and wagon) for one 
year only, each- to give the other notice 011 July 1st if either 
became dissatisfied. That Mr. Perkinson at that time turned 
these three pieces of machinel·y ove1· to Whitlow and told him 
he could have them for one year's nae of his own implements, 
and ·that.he, Perkinson, would keep up all of the machinery. 
That :Mr. Perkinson kept up nll of the machinery during the 
entire 5-year period. 
Wbe~ttsked if Mr. Perkinson did not just give him the use 
of this ·machinery, Whitlow testified that he did not; and that 
he did not understand it that way; that he understood that 
the 3 pieces :were to be his for the use of his own imple-
ments during just .one year. 
DIRECT EXAMINATION. 
MRS~ J. W. WHITLOW 
page 17 ~ testified that Mr. Perkinson came .to the home on 
· the farm on Tuesday, about 12 o'olock, and asked 
where :Mr. Whitlow was that he wiinted to see him, and that 
she told him that Mr. Whitlow was moving and had gone with 
· the load. Mr. Perkinson then told her that he supposed 
Whitlow knew that some of- .this property belonged to him. 
ShE! replied that was Mr. Perkinson 's and Mr. Whitlow 7s 
business and that she supposed that Mr. Whitlow knew what 
belonged to Mr. Perkinson, but tl1at if he wanted to see Mr. 
Whitlow, to come back that night, that Mr. Whitlow would 
be home about supper time. That nothing further was said, 
and that Mr. Perkinson did not come back that night, and 
that if he came back any other time, she did not see him. 
No cross examination. 
DIRECT EXAMINATION. 
MR. FRANK GEE 
testified that Mr, Whitlow is now a tenant on his farm, and " ..
that he was present when the farro. macbjnery was unloaded. 
That he did not see the hay unload but saw it afterwards. 
That' the hay was worth about $35 or $40 a ton at the time 
Mr. Whitlow move·d. That 4 acres of clover and barley and 3 
acres of oats should be worth $250.00. That he had seen the 
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2-horse rake, disk harrow and spring tooth harrow. That 
·the year 1944 he worked in a hardware store, and knew the 
value of both used and new farm implements and machinery. 
That this machinery had been appraised by other farmers 
who had seen it. That he had bought a used rake last vear 
that would rake as much hay as this one and had paid $1.50 
for it; that in his opinion the market value of the rake was 
$10.00; that the market value of the disk harrow was $20.00, 
and the market value of the spring tooth harrow was $15.00. 
No cross examination. 
page 18 ~ EVIDENCE INTRODUCED BY COMMON-
WEALTH IN REBUTTAL. 
N. G. DUKE. 
testified that J. W. Whitlow farmed for him during 1938 and 
1939, and that when he left his farm he had farm implements 
as follows: 1 2;.horse wagon, # 19 Oliver chilled plow, 2 cul-
. tivators, 2 single plows, and a corn planter. That he may have 
had some other machinery acquired from some other source 
that he did not ~now of .. That he had enough farm machinery 
to get by with corn and tobacco but he couldn't see how he 
could do much other than that with the machinery he had 
when he left his farm. · 
J.C. LUCY, 
Recalled. 
called in rebuttal, testified he had the swo;rn interrogatories 
of Mr. J. W. Whitlow for the years 1942, 1943, and 1944, in 
which he made oath that he did not own any team or farm im-
plements, and repeated his former testimony that Mr. Whit-
low had stated to him in 1943 that he did not own ai;iy farm 
implements. Upon request of counsel for the defendant he 
produced the tax lists of J. W. Wbitlqw for 1942, 1943 and 
1944, and testified that the '43 and '44 lists were signed by 
Mrs. Whitlow and not bv Mr. Whitlow. and that the 1942 list 
was the only one si~ed°'by Mr. J. W. Whitlow., and that this 
40 Supreme Court of Appeals of Virginia 
-C. H. Perkinson. 
list was taken af Caleb Short'$ store from Mr. Whitlow per-
sonally, and that was the time Mr. "\"Vbitlow told him that he 
did not own any farm implements. 
MR. C.H. PERKINSON. 
Rebuttal. 
was· asked several questions which the court held were cov-
ered on testimony in chief and were not proper rebuttal, and 
Mr .. ~erkinson was stood aside by the Commonwealth's At-
torney. 
Teste: This 17th day of August, 1945. 
J. J. TEMPLE,Judge. 
page 19 ~ I hereby certify that the foregoing is a true copy 
of the record in the case of The CQmmonwealth v. 
J. W. Whitlow. 
Teste: 
W. E. ·ELMORE, Clerk. 
_ I hereby certify that the notice required by Secti.on 6339 of 
the Code was duly given before said record was copied: 
Given under my hand this 20th day of October, 194fi. 
W. E. ELMORE, Clerk. 
Clerk's fee for copy of record $10.97. 
Teste: 
W. E. ELMORE, Clerk. 
A Copy-Teste : 
:M. B. WATTS, C. C. 
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